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Favorable Financing Cases

Assumable Mortgages
Favorable Financing Inflates Value

Cannot Rely on Sale Price
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Presenter
Presentation Notes
We will talk about the ins and outs, the traps and pitfalls in three areas-Scope of ManufacturingThat is, equipment used directly and exclusively in the scope of manufacturing is exempt from the sales tax.  So, got to know when scope of manufacturing begins and when it ends,Exclusive use Look at what exclusive use isDirect UseLots of traps here.



Below Market Rent Cases

Below Market Leases
Encumbrance on Properties
Contract Rent v. Market Rent
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Presenter
Presentation Notes
Here is the statutory definition of manufacturing for the sales tax.Note, end of 4th line, this definition sets the parameters: Begins with conveying raw materials and supplies from plant inventory and on6th line, ends with conveying tpp to first point of storage in the same plant.



Walgreen Co. v. Madison

Sophisticated Financing Arrangements
Use Value

Above Market Rents
Assessment Bundle does not Include 

Leases
Income Approach to Value
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Presentation Notes
Rule Tax 11.39(2)(a) spells out in greater detail the scope of manufacturing into 9 elements.  We'll look at most.[BRIEFLY SKIM]



Walgreen Work Group
Reverse Walgreen Decision 

Legislative Route Failed
Court Route Attempted

Sales Approach v. Income Approach
Rejected in Subsequent Walgreen and CVS 

Cases
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Presentation Notes
Rule Tax 11.39(2)(a) spells out in greater detail the scope of manufacturing into 9 elements.  We'll look at most.[BRIEFLY SKIM]



Dark Store Theory

Bonstores v. Wauwatosa
Dark Stores v. Distressed Property
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Presentation Notes
This is the corollary to s. 77.51(7h)(b)Describes the limits of the manufacturing processEquipment moving before conveyance to first point of production ≠ ExemptBut, to FPP = Exempt



Dark Store Theory
Occupied Rather the Leased

Reliance on
Investment Sales

Portfolio Sales
Sale-Leaseback
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Presentation Notes
TAX 11.39(2)(a) 1:  Begins with conveying of raw materials and supplies from plant inventory to the place where the work is performed in the same plant and ends with conveying finished units of tangible personal property or items or property under s. 77.52 (1) (b) or (c), Stats., to the point of first storage in the same plant. App. A, Ex. 2:The manufacturing process in a dairy plant starts after the stop valve on the passive storage or holding tank and ends with the conveyance of the finished product to the point of first storage on the plant premises. Machines and processing equipment used exclusively and directly in the intervening processes are exempt.App. A, Ex. 8:A conveyor used exclusively to transfer crushed coal from a coal yard to a boiler that manufactures steam is used directly within the scope of manufacturing. The coal yard crane, crushers, and hoppers used prior to movement by conveyor to the boiler, are used prior to the manufacturing process.App. B., Ex. 2 [Not in Outline]:The production of baked goods generally begins with the removal of ingredients from storage for mixing and ends with the packaging of the baked goods in bags, boxes, etc., or placing the baked goods in display cases. Mixing bowls, mixers, rolling pins, prep tables, scoops, measures, cookie cutters, ovens, fryers, baking pans, shelves and racks used to temporarily store baked goods that are not yet completely manufactured, and other equipment used directly and exclusively in manufacturing baked goods are exempt. Sinks and pot and pan washers used to clean and sanitize such pots, pans, and other items are not used directly in the manufacturing process.



Dark Store Myth
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Presentation Notes
Wissota:Graders would remove the over burden (vegetation and topsoil) atop the surface near the edge of the pit of a quarry.  Wind and rain would make the gravel all to the ground. Front end loaders would take the gravel to the first point of production.Grader is not exemptFront end loader—over the objection of the DOR—is exemptNewspaper:Fork lift would take large rolls of newsprint to the printing press where it would be loaded into press.  But, practice was to bring two rolls at a time; one would be loaded, the other await until needed to be loaded.  DOR claimed sitting one roll that was not immediately placed on press meant it was no longer first point of production.  Believe DOR caved in this case



Case Study – 1st Sale
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Presentation Notes
If the proper temperature and agitation are not maintained, the chemical cannot be pumped effectively, will not flow properly, insufficient;But, if needed also to prevent degradation sufficient; Seems arbitrary,Storage tanks that are assembled or constructed on-site are real property and do not qualify for exemption as machinery or processing equipment� Again seems arbitraryThiry Daems Cheese Factory v. WDOR, Wis. Tax Rep. (CCH) ¶202-657 (Dane Co. Cir. Ct. Jan. 20, 1986) tank used to collect milk which then feeds into mfg process = exemptFt. Howard Paper Co. v. WDOR, Wis. Tax Rep. (CCH) ¶202-974 (WTAC 1988) outside lime tanks exempt because used to keep lime from hardeningApp. A, Ex. 7:Computers used by a manufacturer exclusively and directly to control the flow of materials on the production line are used directly within the scope of manufacturing and are exempt.App. A, Ex. 8: A conveyor used exclusively to transfer crushed coal from a coal yard to a boiler that manufactures steam is used directly within the scope of manufacturing. The coal yard crane, crushers, and hoppers used prior to movement by conveyor to the boiler, are used prior to the manufacturing process.



Case Study – 2nd Sale
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TAX 11.39(2)(a)3:  Includes testing or inspecting, throughout the manufacturing process, the new article of tangible personal property or item or property under s. 77.52 (1) (b) or (c), Stats., that is being manufactured. App. A, Ex. 11:A manufacturer’s receiving department sends newly received parts to its quality control department to verify the parts are within specifications. Parts that meet the manufacturer’s specifications are sent to the inventory department for eventual withdrawal by the production department for use in the manufacturing process. Equipment used to test the raw materials prior to the start of the manufacturing process is used outside the scope of manufacturing, and does not qualify for the exemption for machines and processing equipment used exclusively and directly in the manufacturing process.App. C, Ex. 1:Equipment used exclusively in testing products throughout the step-by-step manufacturing process is exempt. It is not necessary for the testing to be conducted at the same location where the manufacturing machinery is located. For example, during the step-by-step manufacturing process, a manufacturer ships all of its product to its quality control department for testing. The equipment used exclusively in testing during the manufacturing process is exempt. If the equipment is also used more than infrequently to test incoming raw materials which are stored until needed in manufacturing, the equipment is not used exclusively in a manufacturing process.



Case Study – Value Loss
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App. D, Ex. 1:A company engaged in manufacturing tangible personal property destined for sale performs tests on product samples drawn from its production line in conjunction with its quality control process. Property that is consumed, destroyed, or loses its identity exclusively and directly in performing these tests is exempt.However, a company that is not a manufacturer, that is performing a testing service exclusively on samples of products taken from the step-by-step manufacturing process of a manufacturer, may not claim exemption on its purchases of tangible personal property that is consumed, destroyed, or loses its identity exclusively and directly in performing the testing service.Prior to August 1, 2009 a company that was not a manufacturer, that was performing a testing service exclusively on samples of products taken from the step-by-step manufacturing process of a manufacturer, may have claimed exemption on its purchases of tangible personal property that was consumed, destroyed, or lost its identity in performing the testing service.



Dark Store Myth

Effectively Eliminate Any Sales 
Other Than Investment Sales

Include Leases in Assessments
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Uniformity Clause

Retailer's Targeted
Manufacturers

Any Property with REIT Financing
Sale Leaseback Transactions
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TAX 11.39(2)(a)4:  Includes storing work in progress in the same plant where the manufacturing occurs.App. A, Ex. 5:The manufacturer’s hard freezing of a product as a direct and necessary step in the production of the finished product is within the scope of manufacturing, and machines and processing equipment used exclusively and directly in such freezing are exempt. However, the refrigeration or cold storage of a product after it has been manufactured is not within the scope of manufacturing and machines or processing equipment used therein are not exempt.Cranberry FreezingInitial FreezeHad difficulty showing that continued improvementsGot one generator exempted



Sticks, Bricks & Mud

Best Method to Value
Stable Tax Base

Avoids Taxing Business Value
Less Intrusive
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Presentation Notes
Other Distinctions Between Property Tax and Sales TaxProperty Must be used in Production Process:	S/U Tax = NO	PT = YES s. 70.11(27)(a)5Recognized by DOR as Manufacturer	S/U Tax = NO	PT = YES s. 



Questions
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